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GAMMAGE & BURNHAM, PLC 
ATTORNEYS AT LAW 

40 NORTH CENTRAL AVENUE 

20TH FLOOR 

PHOENIX, ARIZONA  85004 

Grady Gammage Jr. 
ggammage@gblaw.com 
 
 

May 1, 2023 
 
 

Via Hand-Delivery 
 
Commissioner Robyn Sahid 
Arizona State Land Department  
1110 W. Washington Street  
Phoenix, AZ 85007 
 

Re: Right of Way 14-123251 / Rosemont Copper Company 
 
Dear Commissioner Sahid: 
 
 For many years, our firm has represented Farmers Investment Company, commonly known 
as FICO.  FICO has been farming in the Santa Cruz Valley for more than 75 years, and currently 
cultivates 4,500 acres of pecans in and around the Town of Sahuarita.   
   

The owners at FICO have a deep, long-term commitment to the health and beauty of the 
environment that surrounds their farm. As part of that commitment, FICO has made a major 
investment in a Groundwater Savings Facility that is recharging the regional aquifer. And as part 
of its environmental stewardship, FICO has been a very concerned observer of the Rosemont 
Copper Mine project (the “Mine”).  FICO believes that the long-term impacts of the Mine will do 
permanent damage to this unique part of the Southwest, including depleting the groundwater. 
While most of the Mine has been proposed for non-State Land Department property, more 
recently, FICO has learned that some ASLD land is being considered for use in critical Mine 
activities.  FICO has in turn asked us to help them understand the Department’s goals and 
procedures.   

 
I write today to inquire about a specific right-of-way, referenced above, which the 

Department has been processing for the Mine.  This right-of-way is depicted on the maps attached 
here as Exhibit 1 and 2.  (Please note that our client has made some modifications to the regional 
map on Exhibit 1 for purposes of this letter.)  The right-of-way, depicted in purple on Exhibit 1, 
runs just inside the eastern border of the 50,000-acre Santa Rita Experimental Range (“SRER”), 
which is ASLD Trust land managed by the University of Arizona. Since 1902, the SRER has 
conducted long-term research on the improvement and management of semiarid grasslands in 
the Southwest.  FICO believes the SRER is an essential component of the University’s mission 
as a land-grant institution. 
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As you can see, the Mine is located on private land abutting the ASLD/SRER. The Trust’s 

land is depicted in blue, and surrounds the Mine on the north, west, and south.  The right-of-way, 
as shown on Exhibit 2, is 2,220 feet long -- almost half a mile long -- and 150 feet wide.  The right-
of way is along the border between the ASLD/SRER property to the west and U.S. Bureau of Land 
Management property to the east.  The BLM land is depicted in tan on Exhibit 1. The BLM land 
bisects the Mine site and is not, at this time, part of the Mine, except for one crucial exception. In 
its application to the Arizona Office of the State Mine Inspector for a required mine reclamation 
plan, Rosemont Copper indicated it planned to construct underground tailings pipeline(s) (the 
green dashed line in Exhibit 1) beneath BLM land to connect its processing operations to the south 
with planned waste dumps to the north.  It appears that in order to avoid federal approval for the 
tailings pipelines, Rosemont Copper applied for the ASLD/SRER right-of-way instead.  
 

This right-of-way went before the Board of Appeals on December 8 last year (before you 
became Commissioner).  As advertised in the posted agenda, the right-of-way was for the 
following purposes: 

 
Access Road; OH 138kV electric transmission line; one 24-count fiber optic 
communication line; two aboveground [sic] 24" water transmission lines 
 

A copy of the agenda is attached as Exhibit 3.  The appraised value was roughly $64,000.00.  At 
their December 8 meeting, the Board approved the two water lines and other rights.  Almost 
immediately, the Mine e-mailed the ASLD: “This is super huge for us.”  See Exhibit 4.     

 
 Following the Board’s hearing, ASLD staff prepared the right-of-way documents and sent 
them off to the Mine.  But rather than sign the documents immediately and secure their “super 
huge” victory, the Mine demurred, asking the State to revise the right-of-way.  “We are requesting 
changes to the purpose of the ROW to make it more consistent with the proposed uses,” 
(emphasis added).  See Exhibit 5.  As it turns out, the “super huge” win for the Mine was not two 
water transmission lines at all.  As suggested by the Mine, the right of way would now 
accommodate six – not two – 24 inch “pipelines.”  See Exhibit 6.  And some of them would not 
be carrying water at all.  Instead, some would be carrying mine tailings, for half a mile along 
hundreds of acres of adjacent State Land.  See Exhibit 7.  (Exhibit 7 is noteworthy for another 
reason: it is the last time the Mine used the word “tailings” in a public record.)  “Super huge” 
indeed.  
 
 To its credit, ASLD staff sensed that the shift from a water line to a tailings pipeline might 
be significant.  Staff told the Mine it needed “to confer with Paul Peterson if we need to go back 
to BOA to correct.”  See Exhibit 8.  We agree with staff’s intuition.  Meanwhile, the Mine seemed 
concerned with your arrival as well, asking ASLD staff to accept the hidden tailings pipeline into  
the right-of-way agreement and “to get this ROW signed prior to Lisa’s departure.”  See Exhibit 
9.   
 
 There is obviously an enormous difference between a water line and a tailings pipeline.  
That is true for the public at large, in terms of their ability to understand what is being proposed.  
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It also would be important for both the Department generally and the Board of Appeals to 
understand as well, in order to evaluate the impact of the tailings line on not only the immediately 
underlying ASLD/SRER property but on the hundreds of acres of ASLD/SRER property that lie 
adjacent.  The risks that would be associated with the break of a simple water line are completely 
different from the environmental risks resulting from a catastrophic break of a tailings pipeline.  
 
 In short, what is now before you as Commissioner is not what was presented to the public, 
through the agenda, or the Board at their actual hearing.  We think there is a clear failure of public 
notice and a likely violation of the Open Meeting Law here.  As you know, actions taken in 
violation of the Open Meeting Law are void.   
 

The policy of the Open Meeting Law is to open government conduct to public scrutiny and 
to ban secret decision-making.  Long v. City of Glendale, 208 Ariz. 319, 325, ¶ 12 (Ct. App. 2004).  
As you are aware, this law covers members of public bodies, as well as staff.  A.R.S. § 38-431; 
see also A.R.S. § 38-431.01.  To avoid violating the Open Meeting Law, a public body must notify 
the public of “specific matters to be discussed, considered or decided” before acting.  See A.R.S. 
§ 38-431.02(H) (emphasis added).  At a minimum, this requires disclosing a sufficient amount of 
information to allow the public to adequately scrutinize any actions taken. Karol v. Bd. of Educ. 
Trustees, 122 Ariz. 95, 98 (1979).  When lower, recommending bodies approve more intense uses 
than are publicly noticed, that violation infects all subsequent acts, even those by higher authorities 
such as yourself.  Summit Properties, Inc. v. Wilson, 26 Ariz.App. 550 (Ct. App. 1976).   

 
We have cited public records here suggesting the true purpose of the Mine’s right-of-way 

request, but we should be clear that intent is not actually relevant to compliance with the Open 
Meeting Law.  All that matters is a failure to provide adequate notice.    

 
Here, unfortunately, neither our client nor other members of the public received notice that 

ASLD was considering authorizing up to six tailings pipelines across environmentally sensitive 
land.  Though the initial agenda was not facially deficient, it only put the public on notice of two 
water pipelines.  It did nothing to alert the public to the possibility of six pipes—containing 
potentially toxic tailings—cutting across State land.  This does not satisfy the specificity required 
by statute.  Moreover, amending this right-of-way in secrecy prevents the public from adequately 
scrutinizing the actions of the ASLD. We believe this violates both the letter and the spirit of the 
Open Meeting Law. 
 
 I should also comment on timing. Save the Scenic Santa Ritas (“SSSR”), a Tucson-based 
nonprofit conservation group opposed to the Mine, submitted a public records request to the 
Department about this right-of-way on January 19.  SSSR received most of the information 
attached and referenced here when the Department responded on April 12, almost three months 
later.  SSSR subsequently shared the ASLD records with FICO.  In that context, we have brought 
FICO’s concerns to your attention in short order.     
  
 Clearly, you should pause any future action on this right-of-way.  This matter should be 
brought back before the Board, with proper notice to both the public and the Board, about the true  
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nature of the facility being proposed by the applicant.  I am happy to discuss our client’s concerns 
with you further if you wish.   
 

Sincerely, 

GAMMAGE & BURNHAM 
 

 
 
By  

Grady Gammage, Jr.  
 
GG/mwk 
 
Enclosures 
 
Cc: Robin Barnes, Land Manager, HudBay Minerals  

(via e-mail: robin.barnes@hudnayminerals.com) 






















































